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KATHRYN Fl RESTONE
Deci ded April 1, 1999

Appeal froma Decision of the Nevada Sate fice, Bureau of Land
Managenent, declaring mning clains and ml| sites abandoned and voi d.
NVC 115516, NMC 115517, NMC 115526, NMC 177155, and NVC 191094.

Affirned in part, affirned as nodified in part, set aside and renanded
inpart, and reversed in part.

1.

Mning dains: Abandonnent--Mning dains: Rental
or dai mMintenance Fees: General ly--Mning d ai ns:
Rental or dai mMiintenance Fees: Shall Mner Exenption

Under section 314 of FLPVA 43 US C § 1744 (1994),
the owner of an unpatented mning claimis required
to file evidence of annual assessnent work or a
notice of intention to hold the mning cla mon

or prior to Dec. 31 of each year. Failure to
filewthin the prescribed period results in the

cl ai mbei ng deened abandoned and void. A mner

who was granted an exenption fromthe rental fee
requi renents of the Departnent of the Interior and
Rel at ed Agenci es Appropriations Act for Hscal Year
1993 in lieu of the assessnent work requirenents
contained in the Mning Law of 1872 and the filing
requi renents contai ned in section 314(a) and (c) of
FLPMA renai ned responsi bl e for conpl ying wth those
assessnent work requirenents. Any mining clai mfor
which a clai nant was granted an exenption fromthe
rental fee is properly decl ared abandoned and voi d
in the absence of such conpliance.

MII sites: Generally--Mning dains: Abandonnent - -
Mning dains: Recordation of Affidavit of Assessnent
VWrk or Notice of Intention to Hol d--Mning d ai ns:
Rental or d ai mMiintenance Fees: General | y--M ni ng
Qains: Rental or Aa mMintenance Fees: Svall M ner
Exenpt i on

Anmning clainant who files a satisfactory certificate
of exenption frompaynent of rental fees is required to
file evidence of assessnent work perforned wthin the
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tine period prescribed in the Act of Crt. 5, 1992, and
failure to do so results in a concl usi ve presunption of
abandonnent of the mning claim However, the failure
of the owner of a mll site to file an annual notice
of intention to hold the mll site is a curabl e defect
and before BLMdeclares a ml| site abandoned and void
for failure to make such a filing, it nust provide the
owner notice and an opportunity to cure the defect.

3. MII sites: Generally--Mning dains: Abandonnent - -
Mning dains: Recordation of Affidavit of Assessnent
VWrk or Notice of Intention to Hold--Mning d ai ns:
Rental or Q ai mMiintenance Fees: General | y--M ni ng
Qains: Rental or Aa mMintenance Fees: Svall M ner
Exenpt i on

Failing to identify a mll site as being covered
by an exenption certification until after the
Aug. 31, 1993, deadline established by 43 CF. R
§ 3833.1-7(a), amounts to a failure to tinely
request such certification.

John C Schandel nei er, 138 I BLA 36 (1997), overruled to the
extent 1nconsistent.

APPEARANCES  Kathryn FHrestone, Searchlight, Nevada, pro se.
(PN ON BY ADM N STRATI VE JUDGE HUGES

Kathryn Hrestone (appel |l ant) has appeal ed fromthe Septenber 1,
1994, Decision of the Nevada Sate Gfice, Bureau of Land Managenent
(BLN), declaring the Kay-E placer mning cla m(NW 115516), the Jolly Job
(NMC 115517) and B Dorado (NMC 191094) | ode mining clains, and the Kay-E
(NMC 115526) and Jol Iy Job (NMC 177155) mil| site clai ns abandoned and
void for failure to file required affidavits of assessnent work perforned
during the 1993 assessnent year. V¢ stayed BLMs Deci si on by order dated
Decenper 1, 1994.

h August 31, 1993, appellant filed a single Certification of
Exenption fromPaynent of Rental Fee form (OB No. 1004-0114) (certification
form listing and identifying by serial nunber the Kay-E Mne pl acer
claamand the Kay-E mil| site claaim The space for indicating the
assessnent year for which the formwas filed was bl ank, as was the space
for identifying the notice or plan of operations pertaining to the clains.
O February 14, 1994, BLMadvi sed appel | ant and her co-clai nants as
fol | ows:

V¢ recei ved your exenption frompaynent of rental fee
forns [sic] inour office on August 31, 1993. Nb filing
dates for "assessnent years" were indicated, for instance,
Septener 1, 1992 —Septener 1, 1993 for assessnent year 1993
and Septenber 1, 1993 —Septenber 1, 1994 for assessnent year
1994. P ease see instruction nunber 2, a separate certificate
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nust be filed for each assessnent year. |f you intended this
filing for both years please fill out individual forns for each
year and return to us wthin 30 days of receipt of this letter.
Failure to respond w il cause a decision to be issued which wll
decl are your clai ns abandoned and voi d (43 /R 3833.4(b)).

A blank copy with highlighted areas i s encl osed, these
are the inportant points to be covered. In reference to
instruction No. 10, we need originally signed, notarized copi es
of your exenption forns and pursuant to [43 GFR 3833.1-6(a)(4),
the mning clains for which an exenption is clained requires a
Notice, P an of (peration or Special use Permt nurnber, issued by
a Federal or Sate Agency. Hease be sure to include these
nunbers on the forns you return to us.

Thus, BLMcorrectly treated these omssions as curabl e defects. 1/

h March 7, 1994, wthin the 30 days al |l owed for conpliance,
appel lant submtted two conpl eted certification forns, one for the
1992- 93 assessnent year, and one for the 1993-94 assessnent year.
However, instead of two clains, as set out in the certification formfiled
on August 31, 1993, each formnow listed five clains: the Kay-E Mne
pl acer clai m(NWC 115516) and the Kay-E mil| site cla m(NVC 115526)
(the two clains that had been listed previously in the formfiled on
August 31, 1993), as well as the Jolly Job (NMC 115517) and H Dorado
(NMC 191094) |ode mining clains and the Jolly Job (NVC 177155) mll| site
claim

The record contains nothing further until BLMs Septenber 1, 1994,
Decision declaring all five clains abandoned and void for failure to file
"affidavit[s] of assessnent work perforned for the period of Septenber 1,
1992, through Septenber 1, 1993," on or before Decenber 30, 1993.

In her statenent of reasons, Hrestone explains that she and her
husband hel d these clains for 30 years wthout incident, but since his
passi ng away she has attenpted to file the necessary paperwork. H restone
states that she was "caught up in the Rental Fee [requirenents] and tried
going Exenpt as a Svall Mner." She contends she filed a notice of intent
to hol d which she "thought was in lieu of the rental fee and the Assessnent
Affidavit." Appellant argues that she is definitely working these clains
and therefore the stated purpose of the rental fee to di scourage "frivol ous
cl ai ng" shoul d not apply.

1/ Athough separate waiver forns were required to be submtted for the
1993 and 1994 assessnent years (43 CF. R § 3833.1-7(d) (1993)), the tinely
submi ssion of a single formis curable under 43 CF. R § 3833.4(b) (1993),
if the clainant is able to showthat she unintentionally failed to indicate
on the formwhi ch years woul d be exenpted. Thelna C Satrom 138 | BLA 180
(1997). Further, the failure to specify the nunber of a notice, plan, or
permt is also curable. Leber Mning G., 131 | BLA 275 (1994).
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[1] Uhder section 314 of the Federal Land Policy and Managenent Act
of 1976 (FLPMN), 43 US C 8§ 1744 (1994), the owner of an unpatented m ning
claimis required to file evidence of annual assessnent work or a notice
of intention to hold the mning claimprior to Decenber 31 of each year.
Failure to file wthin the prescribed period results in the cla mbei ng
deened abandoned and void. lhited Sates v. Locke, 471 US 84 (1985).

h Gctober 5, 1992, Gongress enacted the Departnent of the Interior
and Rel ated Agencies Appropriations Act for Hscal Year 1993
(Appropriations Act), Pub. L. No. 102-381, 106 Sat. 1374, 1378-79 (1992),
a provision of which required each clainant to "pay a claimrental fee of
$100 to the Secretary of the Interior or his designee on or before
August 31, 1993," for each unpatented mining claim mll or tunnel site, in
order to hold such claimfor the assessnent year ending at noon on
Septentber 1, 1993. The Appropriations Act al so contai ned an identical
provi sion establishing rental fees for the assessnent year endi ng at noon
on Septenber 1, 1994, requiring paynent of an additional $100 rental fee on
or before August 31, 1993. 106 Stat. 1378-79. These requirenents were
inposed "in lieu of the assessnent work requirenents contained in the
Mning Law of 1872 (30 US C 28-28e), and the filing requirenents
contained in section 314 (a) and (c) of the Federal Land Policy and
Managenent Act of 1976 (FLPMY (43 US C 1744 (a) and (c))." @Qongress
further mandated that "failure to nake the annual paynent of the claim
rental fee as required by this Act shall conclusively constitute an
abandonnent of the unpatented mning claim mll or tunnel site by the
claimant * * *," 106 Sat. 1379; see also 43 CF. R § 3833.4(a)(2) (1993).

However, ongress provi ded an exenption fromthis rental fee
requi renent, the so-called "snall mner exenption," that was available to
clainmants hol ding 10 or fewer clains on Federal |ands who net all the
conditions set forthin 43 CF R 8§ 3833.1-6(a) (1993). Wishburn M ni ng
@., 133 IBLA 294, 296 (1995). ongress left no doubt that a mner who
gai ned an exenption fromthe rental fee requirenents renai ned responsi bl e
for conplying wth the assessnent work requirenents of the Mning Law of
1872 and FLPMA  The Appropriations Act specifically provided that

each claimant [qualifying as a snall mner] may el ect to either
pay the claimrental fee * * * or in lieu thereof do assessnent
work required by the Mning Law of 1872 * * * and neet the filing
reqgui renents of FLFPVA* * * on such ten or fewer clains and
certify the performance of such assessnent work to the Secretary.

(Ephasi s added. )

It is thus clear that, even though appel | ant gai ned an exenpti on
for the Kay-E mning claim she was required by the Appropriations Act
to conply with the recordation requirenents of FLPMVA by filing copi es
of her proofs of annual assessnent work for her clains wth BLMon
or before Decenber 30, 1993. 43 CF. R 8§ 3833.1-7(b)(1) (1993). In
absence of this filing, any mning claimfor which Hrestone was granted
an exenption fromthe rental fee is properly decl ared abandoned and voi d.
43 CF.R §3833.4(a)(1) (1993); Dale J. LaGone, 135 IBLA 203, 205-06
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(1996); Lee Jesse Peterson, 133 IBLA 381, 384 (1995). There is no record
of assessnent work affidavits in this case, and Hrestone does not state
that she filed any. Even assuming arguendo that the belated filing of an
anended certification for the Jolly Job and H Dorado mining clains coul d
be seen as authorizing an exenption for those clains, all of the mning
clains at issue here (the Jolly Job, H Dorado, and Kay-E cl ai ns) were
properly decl ared abandoned and void for failure to neet the annual
filing requirenents of ALPMA  Daniel D Koby, 139 IBLA 131 (1997). 2/

[2] Neverthel ess, we nust set aside BLMs Deci sion concerning the
Kay-E ml| site. Assessnent work is not required for a mll site, and in
Feldslite Gorporation of Anerica, 56 IBLA 78, 88 |1.D 643 (1981), we held
that, under section 314 of FLPMA 43 US C 8§ 1744 (1994), failure to nake
the annual filing of notices of intention to hold mll sites and tunnel
sitesis a curable defect. 3/ See also Libra Mning and Mneral Gorp.,
128 IBLA 84 (1993). Athough a clai nmant seeking a small mner exenption
for amll siteclaammay still be required by 43 CF.R 8§ 3833.2-2 to file
anotice of intention to hold the mll site, the failure to file the annual
notice is a curable defect. Before BLMdeclares a ml| site abandoned and
void for failure to nake such a filing, it nust provide the owner notice
and an opportunity to cure the defect. BLMs Septenber 1, 1994, Decision
did not provide that opportunity, and the case nust ther efore be remanded
for BLMto take appropriate action. 4/

[3] Ve do not reach a simlar conclusion for the Jolly Job mll site,
as we hold that no valid certification of exenption was tinely filed for
it. It is self-evident that not every omssion can properly be treated as
“curabl " under 43 CF.R 8§ 3833.4(b) (1993). The omssion of a date or
dates froman exenption formcan be shown to be an unintentional failure to
file the conplete infornmation required in 43 CF. R § 3833.1-7(d) and (e).

See Thelna Satrom supra. However, the very identity of the clai mor
clains for which exenption is sought, being at the heart of the
certification process, is not such an omssion. The regul ations support
the principle that a clainant nust, at a mninum identify the clains for
whi ch

2/ Assumng that no proper certification was tinely filed for the

Jolly Job and B Dorado nining clai ns (a treatnent consistent wth that
adopted herein for the Jolly Job mll site), the consequences of

appel lant's failure to tinely pay the $100 rental required by the
Appropriations Act are the sane: the clains were properly decl ared
abandoned and void. The Departnent is wthout authority to excuse | ack of
conpliance wth the rental fee requirenent, to extend the tine for
conpliance, or to afford any relief fromthe statutory consequences.
Lester W PRullen, 131 IBLA 271, 273 (1994); WIliamB Way, 129 |IBLA 173,
175 (1994); Lee H and Gldie E Rce, 128 IBLA 137, 141 (1994).

3/ Although sone BLMoffices have heid that mill and tunnel sites are
not eligible for the exenption, the Board rejected this holding in Jack J.
Smain, S., 142 IBLA 122, 128-29 (1998).

4] Vé note that if the Kay-E ml| site is a dependent mll site, its
validity nay be affected by the abandonnent of the Kay-E placer mining
claam See generally Lhited Sates v. LeFaivre, 138 | BLA 289 (1997).
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exenption is being sought. The regul ati on naming "curabl e" defects,

43 CF. R § 3833.4(b) (1993), referred only to unintentional failure to
file the conplete infornmation required by 43 CF. R § 3833.1-7(d) (1993)
(anong other filing requirenents concerning mning clains). Afailure

to neet requirenents set out in other subsections is not curable. Thus,
al though the requirenent that "separate statenents" be filed (see BLM

| nfornati on Menorandum No. 93-514 (Aug. 2, 1993)) and that the period

of the requested exenption be conpl eted (see Thel na Satrom supra) have
been adj udged curable, the tinely filing of a certification, required by
43 CF.R §3833.1-7(a), isnot. W hold that failing to identify the
Jolly Job mll site as being covered by the exenption certification until
after the August 31, 1993, deadline established by 43 CF. R § 3833.1-7(a),
anounts to a failure totinely file a certification for that mll site.
Failure either to file atinely certification of exenption for a mll site
or pay the $100 rental fee required by the Appropriations Act properly
results inthe mll site being declared abandoned and voi d.

A though BLMdecl ared the Jolly Job ml| site abandoned and voi d
because appel lant had failed to file an affidavit of assessnent work
bef ore Decenber 31, 1993, as di scussed above, that hol di ng was not proper
for amll site. However, the Jolly Job mll site had al ready becone
abandoned and void after August 31 for failure to pay the $100 rental fee.
Accordingly, BLMs Decision wth respect to this mll siteis affirned as
nodi fi ed.

Judge Harris cites John C Schandel nei er, 138 |1 BLA 36 (1997), for the
proposition that "the filing of a single certification could be considered
a curable defect only if the single certification |isted both assessnent
years." That case concerned a different factual situation than that
presented in the instant case, where BLMrecei ved one certification form
listing a singl e assessnent year (1993). Uon cancel | ation of his clains
for failure to pay the assessnents for 1994, the filer asserted that he had
infact filed two separate certificates (one for each year). He also
argued that, even if he had only filed one certificate, he intended it to
cover 2 assessnent years (both 1993 and 1994). Id. at 39. Ve concl uded
that he had failed to establish that he had filed two forns and that, since
the single formBLMdid receive "failed to indicate that it was intended
to cover 2 years, the failure to submt separate statenents [was] not a
curabl e defect." Id. at 39. 5

There is no dispute that filing a certification listing a single
assessnent year is not a "curable defect.” The regul ation establishing
the opportunity to cure certain defects in filing, 43 CF. R § 3833.4(hb),
covers "[u]nintentional failure to file the conplete information required
in" 43 CF R § 3833.1-7(d) (anong other provisions requiring the filing
of information concerning mning clains). Hling of a certification form
wth the space provided on the formfor "assessnent year" filled inwth

5/ Thus, the opinion does not state that filing a single certification
coul d be considered a curabl e defect only if the single certification
listed both assessnent years.
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"1993" is not a situation where a party has failed to file conpl ete
information, but one where assertedly incorrect information was filed. The
ci rcunst ances described by filing a certification formspecifying only

1 year are plausible and clear fromthe face of the docunent: the filer

is seeking an exenption only for the 1 assessnent year specified. |f that
entry is incorrect, the filer nust accept the consequences of that m stake.

The facts in the present case (and in our decision in Thel nra Satrom
supra, the dissenters' principal target) are different. Satromand
Hrestone both filed certification forns where the space for the
assessnent year was |eft blank. BLMconcluded in the present case and we
ruled in Satromthat leaving the formblank fell wthin the coverage of
43 CF.R § 3833.4(b), that is, that it was an "[u]nintentional failure to
file the conplete infornation required." 6/

The situation in Schandel nei er invol ved suppl yi ng i ncorrect
information, not failure to file conplete information. Therefore, the
Board in Schandel nei er did not have before it and accordingly did not
address whether other circunstances mght fall under 43 CF. R § 3833.4(b).

To the extent that Schandel nei er can be read as stating that the filing of
a single certification could be considered a curable defect only if the
single certification |isted both assessnent years, it plainly went beyond
the scope of what it was necessary to consider in deciding that case. To
the extent that the "rul e established by Schandel neier” (as it is described
by Judge Harris) went beyond the scope of the facts in that case, it is
dictum and we are not bound to followit. 7/

The di ssenters provide no reason for us to alter the policy set out
in Satromproviding that, under 43 CF. R § 3833.4(b), afailureto file

6/ BLMdid not initially reach that conclusion in Thel na Satrom Vé woul d
note, however, that BLMs Decision in the instant case was nade prior to
our decision in Satromand was therefore not influenced by that deci sion.
7/ Appel | ant Johnson argued i n Schandel nei er that he had in fact filed two
separate forns (one each for the 1992-93 and the 1993-94 assessnent years)
and that BLMhad mispl aced one of them John C Schandel neier, 138 IBLA
at 39. Despite suggestions to the contrary in the dissents, Johnson did
not argue that he had unintentional ly failed to specify 2 years on a single
form He argued that, even though BLMhad not recei ved one of the two
docunents he had filed, he should still prevail because filing a single
certification formnentioning a single filing year was a curabl e def ect
where the clainant nust have intended to file for both years. 1d. That
argunent was properly rejected by the Board, and nothing in either Satrom
or the instant decision (which concern filing of forns not nentioni ng any
assessnent year) hol ds ot herw se.

In any event, to the extent that Schandel nei er can be read as ruling
that the filing of a single certification could be considered a curabl e
defect only if the single certification |isted both assessnent years, it
was superseded, al though not expressly overrul ed, by the Board s
subsequent opi nion in Thel na Satrom 138 | BLA 180 (1997). To the extent
that Schandel neier is inconsistent wth Satromand the instant decision, it
i's now expressly overrul ed.
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a conpl ete certification formis curable, provided that the failure was
unintentional. BLMobviously concluded that Frestone's failure to file
was unintentional, and we find no basis to disturb that concl usion. 8/
Furthernore, BLMhas adopted a policy of accepting as tinely filed a single
formseeking an exenption for the 2 assessnent years of 1993 and 1994.

Thus, Hrestone was properly given the opportunity to cure her failure to
file a conplete formand did so by filing two conplete forns for both the
1993 and 1994 assessnent years.

Judge Harris opi nes that when an exenption certificationis filed
w thout listing any assessnent year, that clai nant should be in no better
position than the clainant who only lists 1 assessnent year on the
certification. However, his position is not consistent wth the regul atory
schene allowng a clainmant to cure unintentional failure to file conplete
information. Listing of 1 assessnent year results in a facially conpl ete
formwhich, we have held in Schandel neier, binds the filer. Aform
contai ning a bl ank space for the assessnent year, we have held in Satrom
cannot be seen as conpl ete and may be an "unintentional failure to file the
conpete infornation required in 43 CF. R 8§ 3833.1-7(d)" under 43 CF. R
§ 3833.4(b).

Judge Burski woul d hold that the inconpl eteness of Frestone's filing
rendered her certification "totally void' under 43 CF. R § 3833.1-7(hb).
He correctly points out that the curabl e-defect provisions of 43 CF. R
§ 3833.4(b) do not cover the annual filing requirenents of 43 CF. R
§ 3833.1-7(b). However, there is no dispute here that Frestone tinely
filed a certification that (at least as tothe clains identified therein
by nane and serial nunber) net the requirenents of 43 CF. R 8§ 3833.1-7(b).

Thus, by tinely filing her certification identifying certain clains, she
net the requirenents of that section as to the identified clains.

The majority concludes that atinely filed certification identifying
clains for which the exenption is being sought is an integral part of the
requirenents of 43 CF.R 8§ 3833.1-7(b). As aresult, we hold herein as
to clains which FHrestone failed to identify in her tinely-filed
certification of exenption, that there can be no cure, as the provisions of
43 CF.R § 3833.1-7(b) were not net as to those clains. V¢ are avare
that we are naking a distinction that the dissenters do not agree wth.
However, recognizing that 43 CF. R 8§ 3833.4(b) nust apply to sonet hi ng

8/ Judge Harris now attacks our conclusion in Satromthat her failure

to fill in the assessnent year blank on the formwas uni ntentional .
Athough it is true that Satromnever expressly stated that her failure
to include both years was unintentional, it takes no great leap to arrive
at that conclusion based on her statenents. Thus, her statenent indicates
that, since her failure to include "certain infornmation" (presunably the
mssing infornation in the date bl ock) was unintentional; that, since BLM
had adopted a policy that inclusion of 2 years in the date bl ock woul d be
acceptabl e (thus rendering her failure to file separate forns

i nconsequential); and, that (presunmably) she had intended to seek an
exenption for 2 years, her failure to fill in that bl ock was not

di squal i fyi ng.
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if it isto have any neaning at all, we choose to drawthe |ine between
nandatory filing and curabl e defect here, where the claimant has tinely
filed a certification of exenption naming sone clains but | eaving a portion
of the certification inconplete, rendering it inpossible to judge whet her
the exenption should be granted. The regulatory history cited by Judge
Burski suggests that the provisions of 43 CF. R § 3833.4(b) were intended
toalowany "errors found in the submssion" to be cured. Qoviously, we
have not enbraced such a broad view However, the di ctumin Schandel nei er
notwthstanding, it renains in our power to drawthe Iine where we did in
Satromand to apply that distinctionin this case.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirnmed wth respect to the Kay-E placer mning claim
(NMC 115516), the Jolly Job (NWC 115517) and H Dorado (NMC 191094) | ode
mning clains;, affirned as nodified wth respect to the Jolly Job mll site
(NMC 177155); and set aside and remanded wth respect to the Kay-E ml |
site (NVC 115526).

David L. Hughes
Admini strative Judge
V¢ concur:

Janes L. Byrnes
Chi ef Administrative Judge

C Randall Gant, Jr.
Admini strative Judge

WIlT A lrwn
Admini strative Judge

RW Milen
Admini strative Judge

Janes P. Terry
Admini strative Judge
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ADM N STRATI VE JUDEE HARR' S D SSENTT NG

In order to save an indefensibl e decision of this Board, Thel na
Satrom 138 I BLA 180 (1997), which is inconsistent wth John C
Schandel nei er, 138 I BLA 38 (1997), a case cited nunerous tines by this
Board, the ngjority has constructed a logically inconsistent result in
this case. A though the issue presented ari ses under the Departnent
of the Interior and Rel ated Agencies Appropriations Act for Hscal Year
1993 (the Act), Pub. L. No. 102-381, 106 Sat. 1374, 1378-79 (1992), and,
therefore, should not be reoccurring, arguably the result reached by the
majority would require the Bureau of Land Managenent (BLM to review all
its prior rental fee adjudications to determne if it deened clains or
sites abandoned and void wthout allow ng the cla nant the opportunity
to cure in circunstances such as those discussed in this case.

For the reasons stated below | would overrule Satromand affirmthe
deci sion of the Nevada Sate Gfice, BLM as nodifi ed.

Inits Septenber 1, 1994, decision, BLMdeclared three mning clai ns
(NVC 115516, NMC 115517, NMC 191094) and two mill sites (NVC 115526 and
NMC 177155) owned by Kathryn Hrestone abandoned and void for failure
tofilerequired affidavits of assessnent work perforned during the 1993
assessnent year.

The case record shows that on August 31, 1993, appellant filed a
single certification of exenption frompaynent of rental fees required
by the Act, an exenption available to claimants hol ding 10 or fewer
clains or sites on Federal lands who net all the conditions set forth
in43 CFR §3833.1-6(a). The regulations required that a cl ai nant
apply for the snall mner exenption by filing separate certifications
of exenption on or before August 31, 1993, supporting the clai ned
exenption for each assessnent year clained. 43 CF R § 3833.1-7(d)
(1993); Rchard L. Swreves, 132 I BLA 138, 140 (1995); Edw n L. Evans, 132
| BLA 103, 105 (1995). No grace period for filing late certifications of
exenption was provi ded by Departnental regul ation; those docunents nust
have been recei ved by BLMon or before the date required by regul ati on.
See 43 CF. R 8§ 3833.0-5(m (1993); Nannie Eowards, 130 IBLA 59, 60 (1994).

The single certificate filed by FHrestone |isted only one mni ng
claim NMC 115516, and one ml| site, NMC 115526. The space for indicating
the assessnent year to which the formapplied was bl ank, as was the space
for identifying the rel evant notice or plan of operations pertaining to the
clains. Acconpanying that certification was a notice of intention to hold
the claamand mll site. BLMtreated the omssions on that single
certification as curabl e defects and issued a |etter dated February 14,
1994, that required appel lant to submt separate exenption forns for each
year and identify the notice, plan, or permt under which the cla mand
mll site were bei ng operated.

| believe that BLMerred in considering the omssion of any date
onthe single certification filed inthis case to be a curabl e defect.
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In John C Schandel nei er, 138 IBLA 36, 39 (1997), a case in which we
affirned a BLMdeci si on decl aring mning cl ai ns abandoned and voi d for
failure to pay rental fees or submt appropriate certification for a
snal | mner exenption, we held that, despite the requirenent for the
filing of separate snall mner exenption forns for the 1993 and 1994
assessnent years, the tinely submssion of a single formwoul d be a
curabl e defect, if the formitself indicated that it was being filed to
cover both years. In Shandelneier, aclainant filed a single formfor
the 1993 assessnent year. The clainant did not indicate on that form
that he intended that it cover both assessnent years. Neverthel ess, he
argued that his failure to do so was a curabl e defect, citing question
and answer C4 in BLMInformation Bul letin No. 93-514 (August 2, 1993).
That question and answer read:

If I amfiling for an exenption for assessnent years 1993
and 1994, nust | file two forns or can both years be included on
one forn?

Answer: The regul ations require a separate exenption formto be
filed for each year an exenptionis clained. This is to avoid
conf usi on over whi ch assessnent year is being clained. However,
if one formis submtted by a cla nant who hol ds cl ai ns | ocat ed
prior to Gtober 5 1992, and the cla nant nust have intended
to file an exenption for two years, it is considered a curable
def ect .

As we pointed out in Schandel neier, the question in the Bulletin
presupposed that both years had been |isted on the single formsubmtted.
In that circunstance, BLMwoul d consider the single formfiled for 2 years
to be a curabl e defect, and the clai nant woul d be al |l oned to submt
separate forns for each year to conply wth the regulation. In
Schandel nei er, the formindicated that it was filed only for 1993. Because
the formitself failed toindicate that it was intended to cover 2 years,
we held that the failure to submt a separate formfor the 1994 assessnent
year was not a curabl e defect.

Thus, the rul e established by Schandel neier was that the filing of
a single certification could be considered a curable defect only if the
single certification filed listed both assessnent years. Wiile the
naj ority characterizes the Shandel neier rule as "dictum" asserting that
it went "beyond the facts in that case,” that rule, which appears in a
headnote in Schandel nei er, is not dictum The Board devel oped it in direct
response to an argunent by one of the Schandel neier clainants that, if a
single certificate were filed, it was Intended to cover both assessnent
years, and as such, it was a curabl e defect.

Less than 1 nonth fol l ow ng the i ssuance of Schandel nei er, the Board
rel eased the Satromdeci sion, which took a different approach, one which
shoul d be overruled. In Satrom BLMissued a decision declaring a mning
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cl ai mabandoned and voi d because the clainants had failed to pay rental
fees tinely and the exenption certification that had been filed wth BLM
did not |ist any assessnent year.

Examnation of the waiver certification filed in Satromshows that
it was deficient for two reasons. The clainants failed to I nclude thereon
the seria nunber or other designation for the Notice, P an of (perations,
Special Wse Permit, or other Sate or local permt under which the claim
was being operated, and they also did not |ist any assessnent year on
the certification. In an affidavit filed on appeal by Thel ra Satrom
she stated generally that the failure to include "certain information” on
the certification was unintentional. She specifically stated therein that
"I was advised by ny attorney that the Departnent of [the] Interior has
stated it would accept a Gertification of Exenption wherein two (2) years
were included in the date bl ocks, specifically 'Septenber 1, 1992 and
ending at noon Septener 1, 1994.'" 1/

Inissuing our decisionin Satrom we relied on Thel na Satroms
general statenent and the | anguage of 43 CF. R 8 3833.4(b) (1993) to
concl ude that BLM shoul d have provided clainants wth the notice called for
by the regul ati on before decl aring the cla mabandoned and voi d.

The regulation relied on in Satromreads as fol | ows:

(b) Wintentional failure to file the conplete infornation
requiredin* * * [43 CF R § 3833.1-7(d) * * * when the
docunent is otherwise filed on tine, shall not be deened
concl usi vel y to constitute an abandonnent of the claimor site,
but such infornation shall be filed wthin 30 days of receipt of
a notice fromthe authorized officer calling for such
information. Failure to file the informati on requested by the
decision of the authorized officer shall result in the mning
claim* * * pei ng deened concl usively to be abandoned and it
shal | be voi d.

43 CF.R 8§ 3833.4(b) (1993). V¢ also stated in Satrom after quoting

the sane question and answer fromlInfornation Bulletin No. 93-514 cited

in Schandel nei er, that "[t]here is no doubt here that appel | ant ' nust have
intended to file an exenption for 2 years': she has filed an affidavit so
stating. BLMshoul d have treated the defect as curable.” 138 IBLA at 181,
n. 2.

However, Satroms affidavit did not expressly state that she intended
to file separate certifications or that she even intended to file an

1/ Satroms attorney stated in the notice of appeal that "we have been
advi sed that the Departnent wll accept a single Certificate of Exenption
where the claimant put a two (2) year period in the date section.”
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exenption for 2 years. |Instead, her specific statenent was that her
attorney had been inforned that a certification of exenption |isting

bot h assessnent years woul d be acceptabl e. Thus, her attorney's

under standi ng was consi stent wth the approach that we took in

Schandel nei er that a single certification woul d be acceptable if it |isted
bot h assessnent years. As we stated in Schandel neier, the filing of such a
certification contai ning both assessnent years on a single certification
coul d be considered a curable defect. Logically, the filing of a
certification wthout |isting any assessnent year coul d not.

What was overlooked in Satromwas that the evidence of intent nust
have been observable fromthe face of the single certification that was
filed. Then, and only then, could BLMapply 43 CF. R § 3833.4(b) (1993)
toalowthe clainant to file separate certifications to cure the
deficiency. Wien an exenption certification was filed wthout |isting any
assessnent year, that clainant should be in no better position than the
claimant who only listed 1 assessnent year on the certification. Ve have
stated nany tines, both before and after the i ssuance of Schandel nei er,
that the filing of a single certificate listing only 1 assessnent year
does not conply wth the Act and regul ations. Janet Gochran, 140 | BLA
390, 392 (1997); Lookout Mbuntain Mning & MIling ., 140 I BLA 17, 20-
21 (1997); James A Becker, 138 IBLA 347, 349 (1997); Robert C B shop,
138 1 BLA 166, 169 (1997); Janes L. Patterson, 137 |BLA 156, 158 (1996);
Rchard L. Shreves, 132 | BLA 138, 140 (1995); Edw n L. BEvans, 132 |BLA 103,
106 n. 3 (1995).

If failure tolist a 2nd year on the certification does not conply
wth the Act and regulations, it is difficult to understand how
logically, failure to list both years could constitute conpliance. The
naj ority distinguishes the single year filing fromthe certification
contai ni ng no assessnent year by reasoning that the forner is a "facially
conpl ete" certification, which the clainant is not entitled to cure, while
the latter is an "inconpl ete" certification, which nay be cured under
43 CF. R 8§ 3833.4(b) (1993). However, as Judge Burski explains in his
separate dissent, a certification formwthout an assessnent year is not an
i nconpl ete certification, it is not a certification at all.

The record shows that appellant failed to pay the required rental fees
or file the necessary certifications of exenption on or before August 31,
1993. Accordingly, appellant's three mning clains and two ml| sites are
properly deened abandoned and void. The Departnent is wthout authority
to excuse | ack of conpliance wth the rental fee requirenent, to extend
the tine for conpliance, or to afford any relief fromthe statutory
consequences. Lester W PRullen, 131 IBLA 271, 273 (1994); WIliamB. Way,
129 1BLA 173, 175 (1994); Lee H and Gldie E Rce, 128 IBLA 137, 141
(1994). A though BLMdecl ared the clains and ml| sites abandoned and
voi d because appel lant failed to file affidavits of assessnent work on or
bef ore Decener 30, 1993, they becane abandoned and void after August 31,
1993, when no rental fees or exenption certifications were filed for them
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Accordingly, | would affirmBLMs decision on this nodified basis and
overrul e the Satromdeci si on.

Bruce R Harris
Deputy Chief Administrative Judge

V¢ concur:

Gil M Fazier
Admni strative Judge

John H Kelly
Admni strative Judge

T Britt Price
Admni strative Judge
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ADM N STRATI VE JUDEE BURSKI DO SSENTT NG

Wile in full agreenent wth the views expressed by Deputy Chi ef
Admnistrative Judge Harris in his dissenting opinion, | wsh to wite
separatel y both to enphasi ze ny profound di sagreenent wth the ngority
decision herein and to explore in greater detail the ngority' s basic
disregard for the regul atory provisions and Departnental precedents whi ch
it is ostensively applying.

At the outset, it isinportant to note that the majority concl usi on
that failure to enter any year on the certification formis a curabl e
defect flows not fromany neutral analysis of the regul ations. Rather,
the regulations are given a cranped and tortured neaning for the sol e
purpose of justifying a result which the najority desires to reach. Then,
havi ng essential ly concocted its own exception to the regul ations, the
naj ority decision fashions two additional adjudicatory rules out of whol e
cloth: one, the "heart of the certification process" rule, for the obvious
purpose of limting the applicability of the ngority's analysis to the
facts at hand; and, second, the "facially conplete” rule, to sonehow fit
the ngority's holding wthin the prior decisional framework of the Board.
Just as is true wth its main holding, neither of these rul es has any
basis inthe law regulations, or decisional precedents of the Departnent.

The ngjority, of course, relies on the fact that the panel decision
inThelna C Satrom 138 I BLA 180 (1997), reached the sane result as that
espoused by the ng ority. But other than the fact that the Satrom
decision did, indeed, permit a clainant to cure a defective certification,
the Satromdecision affords scant intellectual support for any proposition.

Aven the total absence of any legal analysis in the Satromdecision, 1/
the nayority hereinis required to construct a post facto rational e to
justify its desired result. UWnfortunately, despite all of its efforts, the
end result does not wthstand scrutiny.

The ngjority opinion first allows recourse to 43 CF R 8§ 3833.4(b)
tojustify transfornmation of a submssion fromappel lant which, in
reality, certifies nothing into a certification of exenption; then invokes
§ 3833.4(b) a second tine to nake this "certification" into one which
covers 2 consecutive years and thereby establish conpliance wth 43 CF. R
§ 3833.1-7(b)(1) and (2); and finally invokes § 3833.4(b) athirdtine to
allowappel lant to cure her failure to file two "separate" certifications
as required by 43 CF. R 8§ 3833.1-7(d). But then, having turned 43 CF. R
§ 3833.4(b) into a veritabl e Phil osopher's stone, the majority suddenly

1/ The dissenting opinion of Judge Harris clearly establishes the

strai ned construction which the Satrompanel applied both to the

subsi sting facts and the argunents rai sed therein. |ndeed, while the
Satrompanel quoted the | anguage of 43 CF. R 8 3833.4(b), it neither cited
nor discussed the |language of 43 CF. R § 3833.4(a)(2) upon which the BLM
deci sion had expressly relied. See discussion infra.
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bl anches at al |l ow ng appel lant to cure another "unintentional failure to
file conplete information" when it rejects her attenpt to add an additional
three clains to her "certification." This |ast anendnent is disallowed on
the ground that, since "the very identity of the claimor clains for which
exenption is sought [is] at the heart of the certification process,” the
omssion of a cla mnane cannot be subsequently cured. Supra at 130. In
fact, however, as explained bel ow even if there were sone basis for the
"heart of the certification process" rule devised by the ngjority, which
there is not, the year for which an exenption is sought is as nuch "at the
heart of the certification process" as either the nane of the claimor the
identity of the clainants submtting the certification.

Notw thstanding the ngjority's assertions, the regul atory
structure | ends no support to the ungainly edifice which the ngority
erects. Indeed, the result which the majority seeks to foster is directly
contrary to both the regul atory | anguage and the history of the regul ation
and constitutes nothing nore than an unvarni shed effort by the ngority to
rewite the regulation to its choosi ng.

The starting point of any analysis is 43 CF. R § 3833.1-7(d).
That regulation initially provides that "[t]he snall mner shall file a
separate statenent on or before August 31, 1993, supporting the clai ned
exenption for each assessnent year a snall mner exenption is clained. "
(Enphasi s supplied.) Having established the requirenent of filing separate
statenents for each year a snall mner exenption was clai ned, the
regul ation then goes on, in great detail, to describe what the
certificationis required to contain. Amng the many requirenents is a
declaration that the gross dollar revenues fit wthin the statutory
requi renents for each assessnent year for which an exenption was cl ai ned
(8 3833.1-7(d)(4) (i) and (ii)), a declaration that the requi red assessnent
work has been (for the 1993 assessnent year) or wll be (for the 1994
assessnent year) perforned (8 3833.1-7(d)(5)(i) and (ii)), a requirenent
that all owners sign the certification (8 3833.1-7(d)(7)), and a
requi renent that the certification be notarized (8§ 3833.1-7(d)(8)).

It isinportant to note, however, that the requirenent that
certifications of exenption be filed for each year for which they are
sought is independently replicated in 43 CF.R § 3833.1-7(b)(1) and (2).
Thus, subsection (b)(1) provides, inter alia, that "[f]or the assessnent
year begi nning Septenber 1, 1992, * * * [t]he certified statenent required
by paragraph (d) of this section shall be filed in the proper Sate Gfice
of the BLMon or before August 31, 1993, and shall contain all of the
information required in paragraph (d) of this section.” Subsection (b)(2)
simlarly provides that "[f]or the assessnent year begi nni ng Septenber 1,
1993, * * * [t]he certified statenent required by paragraph (d) of this
section shall be filed on or before August 31, 1993, and shall contain
all of the information required in paragraph (d) of this section." Wat
is of considerable significance, for reasons expl ai ned bel ow is that
subsection (b), unlike subsection (d), does not explicitly nandate the
filing of separate certifications, though it does require the filing of
a certification for each year.
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Absent other regulatory | anguage, failure to conply wth the
provi sions of either subsection (b) or subsection (d) mght be seen as
invalidating a claim However, in an apparent attenpt to aneliorate, in
sone slight way, the harshness of the consequences attendant upon a failure
of conpliance, the Departnent, in 43 CF R 8 3833.4(b), provided that,
under certain circunstances, the "unintentional failure to file the
conpl ete information" woul d be a curable defect. This, of course, is the
provision cited by the panel in Satromand relied upon by the najority
herein. Wnfortunately for both the Satrompanel and the najority in this
case, 43 CF. R 8 3833.4(b), by its express terns, sinply does not apply
toafailureto file a certification for each year.

Thus, 43 CF. R 8§ 3833.4(b) provides:

Lhintentional failure to file the conplete infornation
required in 88 3833.1-2(b), 3833.1-7(d) and (e), 3833.2-4(a),
3833. 2-4(b), 3833.2-5(c), and 3833.3, when the docunent is
otherwse filed on tine, shall not be deened concl usively to
constitute an abandonnent of the claimor site, but such
information shall be filed wthin 30 days of receipt of a notice
fromthe authorized officer calling for such infornation.

As is readily apparent fromeven a passing perusal of the | anguage of

this regulation, while it applies so as to nmake the unintentional failure
to file the conplete infornation required by 43 CF. R § 3833.1-7(d)
essentially curable, this regulation does not apply to deficiencies arising
froma failure to conply wth 43 CF. R 8§ 3833.1-7(b). This is not sone
nere unintentional oversight. Rather, the exclusion of 43 CF. R § 3833.1-
7(b) fromcorrection under 43 CF. R § 3833.4(b) is part and parcel of an
intentional bifurcation inposed by the regul ations.

The inmedi atel y preceding regulation, 43 CF. R 8§ 3833.4(a)(2),
provides, in relevant part, that the "failure to* * * file the docunents
requi red by 3833.1-7(a), (b), or (c) wthin the tine periods prescribed
therein, shall be deened concl usively to constitute an abandonnent of the
mning claam mll site, or tunnel site, which shall be void." Unhder the
express | anguage of this regulation, failure to file certifications for
both the 1993 and 1994 assessnent years on or before August 31, 1993, is
a fatal, noncurabl e defect, notw thstanding the Satromipse dixit.

The regul atory history surroundi ng the adoption of these provisions
clearly establishes that the drafters of the regulation intended to treat
i nfornmational deficiencies under 43 CF.R 8§ 3833.1-7(d) different from
afaluretofile acertification for each year as required by 43 CF. R
§ 3833.1-7(b). The I anguage of Proposed Rule 43 CF. R § 3833.4(a)(2)
had no provisions relating to failure to file the docunents required by
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43 CF. R § 3833.1-7(b) (see 58 Fed. Reg. 12887 (Mar. 5, 1993)), while the
| anguage of 43 CF. R 8 3833.4(b), as originally proposed, read as foll ows:

The failure to file the infornmation required in
88 3833.1-2(b), 3833.1-7, 3833.2-5(c), and 3833.3 shall not
be deened concl usi vel y to constitute an abandonnent of the
claamor site, but such information shall be filed wthin
30 days of receipt of a notice fromthe authorized officer
calling for such infornation.

Proposed Rul e 8§ 3833.4(b), 58 Fed. Reg. 12887 (Mar. 5, 1993). Thus,
as proposed, this rule woul d have enconpassed al| of the provisions
of §3833.1-7. Innodifying this rule sothat it covered only the
provisions of § 3833.1-7(d) and (e), the Departnent first noted that
"[plaragraph (a)(2) was anended to nake it clear that failure to file
the certification as specified is * * * an abandonnent." 58 Fed.

Reg. 38194 (July 15, 1993). The Departnent then di scussed the scope
of the anended version of 43 CF. R § 3833.4(b):

e comment stated that paragraph (b) anounted to an
abandonnent of interest by BLMin verifying that the smal |l mner
exenption is justified. This paragraph nerely provides for a
30-day period for a clainmant to conplete a tinely but
unintentional ly insufficient filing. Such a failure to provide
conpl ete information for the certification filing for the snall
mner exenption wthin this 30-day period wll reinstate the
claimant's obligation to pay the rental fees.

58 Fed. Reg. 38194 (July 15, 1993).

The unmistakabl e i nport of both the regul atory | anguage and the
hi story behind the adoption of that |anguage is that the drafters not
only intended but did, in fact, provide for differing treatnent of
infornmational deficiencies on certifications which had been filed and the
failure to file on or before August 31, 1993, certification for each year
for which an exenption was sought .

The panel in Satrom after quoting the | anguage of 43 CF. R
§ 3833.4(b), justified its result as foll ows:

A though clainants filed the exenption docunent on tine,
they unintentionally failed to file the conpl ete i nfornation
required in 43 AR 3833.1-7(d). Specifically, they failed to
speci fy the assessnent year or years that the exenption request
was intended to cover. Uhder 43 OFR 3833.4(b), BLMshoul d have
provi ded clai nants notice calling for such infornati on and
al | oned 30 days for conpliance.

138 IBLA at 181 (footnote omtted). |n essence, the Satromdeci sion
attenpted to treat the failure of the certification docunent to specify
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any year as a nere infornation deficiency. Inreality, this failure
rendered the docunent totally void.

The first line in the CGertification of Exenption fromPaynent of
Rental Fee form(Form3830-1) submtted to BLMboth in Satromand in the
instant appeal provides: "This snmall mners exenption i1s filed for the
assessnent year begi nning at noon on Septenber 1, 199 , and ending at
noon on Septenber 1, 199 ." In the mddl e of the form there appears
two boxes, one of which nust be checked, to establish whether or not the
exenption i s based on production or exploration. For those who check the
production box, there foll ows another |arger box in which the clai nant has
to list the commodities and gross dollar val ue produced. 2/ The statenent
above the production box provides an attestation that "1/V¢ have produced
fromthe mning clains/sites |isted bel ow nore than $1,500 and | ess than
$800, 000 in gross revenues of a mineral commodity(ies) during the above
assessnent year that are subject to the General Mning Law of 1872, as
anended; the Act of ctober 5, 1992; and the regul ations at 43 (FR 3833.1-6
and 3850." (Ewhasis supplied.) A the end of the form immedi atel y above
the signature box provided for the clainant or clainants to certify their
statenents, the formprovides that "[t]his exenption is filed by the above
listed owner(s) in the Sate of for this assessnent year."

(Enphasi s supplied.)

The failure of a clainant to specify any assessnent year on the form
nakes his or her attestation worthless since there is no period of tine
towhichit can attach. Such a formis akin to a deed of sale which fails
to describe the property being conveyed. Such a deed conveys not hi ng.

The failure to list any assessnent year is not an infornational defect
inacertification. Rather, it is, inreality, anoncertification. 3/
The failure to list any assessnent year renders the docunent subnmitted a
nullity and one not in conpliance wth 43 CF. R 8§ 3833.1-7(b)(1) or (2.
Under 43 CF. R 8 3833.4(a)(2), the claimis concl usively deened abandoned
and voi d.

The foregoi ng shoul d be contrasted with the situation in which both
years are included on a single certification. In that situation, while

2/ Inthe Satromcase, Satromhad filled in the box appearing under the
production attestation.

3/ Oontrary to the ngjority's assertion (see supra at 133), | do not
agree that Frestone filed an any certification. Whle it is true that she
submtted a docunent entitled "Certification of Exenption from Paynent

of Rental Fee," her failure to enter the years to which the certification
applied rendered this a nullity. It is no nore a certification of
gualifications than it woul d be had she failed to sign the formand attest
to the statenents provided. The najority confuses the submssion of a form
wth the conpletion of the | egal process of certifying qualifications for
exenpt i on.
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the submssion is in technical violation of the requirenent of 43 CF. R
§ 3833.1-7(d) that separate statenents be filed, the docunent, itself,
does constitute a certification of conpliance wth the small nner
exenption for each of the years for which an exenption i s bei ng sought.
Thus, this docunent conplies wth 43 CF.R § 3833.1-7(b)(1) and (2) and
its failure to conply wth 43 CF. R § 3833.1-7(d) nay be wai ved under
43 CF R § 3833.4(b).

The ngjority's failure to nake this critical distinction results
in the fashioning of a rule whereby those who file a certification for
a single year (in other words, inadvertently omtting 1 year fromtheir
certification) find their clains invalidated while those who fail to list
both years have this treated as a curabl e defect. Mreover, the ngority's
anal ysis effectively eviscerates 43 CF. R 8 3833.4(a)(2), at least as it
relates to 43 CF. R 8§ 3833.1-7(b). It is bad enough that the najority
has decided to rewite the regulation to justify a desired result. Wat
istruly objectionable is that it should draft such a bizarre regul ati on.

The ngjority seemngly recogni zes that it has fashi oned an exception
whi ch coul d devour the entire rule. |Indeed, herein, appellant in addition
tofaling toidentify any year to which her certification applied al so
sought to add additional clains to the docunent she subsequently fil ed.
This is apparently too nuch for the najority to countenance, for it
disallows this anendnent on the ground that the identity of the claim
"being at the heart of the certification process,"” is not such an omssion
as nay be cured. The najority cites no specific source for this "heart of
the certification process" rule, which is scarcely surprising because it
has just been created. The absence of any source, however, allows this
rule to be extrenely nall eabl e since what is or is not "at the heart of the
certification process" is dependent solely upon what the najority decides.

Thus, the ngjority does not deign to explain why the identity of the claim
is deened "at the heart of the certification process" while the year to
which the certification applies is not. It is enough that the najority
deens it so. Wether or not the signature of the clainmant is "at the
heart of the certification process" nust anait further clarification by
the naority. 4/

Hnally, inits attenpt torationalize its holding that the failure
toidentify any year on the certification formis a curable defect wth
prior Board precedents hol ding that the submssion of a certification

4/ Actually, as explained below the najority's "facially conpl ete"

rule would effectively prevent the addition of signatures "inadvertent!y"
excl uded froma certification signed by a single or multiple clai nants.
The question renmai ns, however, whether a certification which contai ned no
signatures woul d be subject to curative action.
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formwhich identified only a single year was a noncurabl e def ect even
if the filer had intended to seek a waiver for both years (see, e.g.,
Lookout Mbuntain Mning & MIling (., 140 I BLA 17 (1997); John C
Schandel nel er, 138 IBLA 36 (1997)), the najority fashions a rul e which
not only has no basis in the regulations but actually limts the
applicability of 43 CF R 8§ 3833.4(b) far beyond what was intended by
those who crafted the regul ation.

The najority decision states:

There is no dispute that filing a certification listing a
singl e assessnent year is not a "curable defect.” The regul ation
establishing the opportunity to cure certain defects in filing,
43 CF.R 8 3833.4(b) covers "[u]lnintentional failure to file the
conpl ete information required in" 43 CF. R § 3833.1-7(d) (anong
other provisions requiring the filing of infornation concerning
mning claing). HIling of a certification formwth the space
provided on the formfor "assessnent year" filled in wth "1993"
is not asituation where a party has failed to file conplete
infornation, but one where assertedly incorrect infornation was
filed. The circunstances described by filing a certification
formspeci fying only one year are plausible and clear fromthe
face of the docunent: the filer is seeking an exenption only for
the one assessnent year specified. |If that entry is incorrect,
the filer nust accept the consequences of that m stake.

Supra at 131-32. As the majority subsequently asserts, "Listing of one
assessnent year results in a facially conplete formwhich * * * binds the
filer." Supra at 133. The foregoing analysis is renarkabl e for a nunber
of discrete reasons.

Hrst of all, it is unclear why the failure to include two years
constitutes a failure to file conplete informati on while the inclusion of
one year, when two years were intended, is sonehow transforned into the
filing of "incorrect” information. So long as the year entered is, in
fact, one of the years for which the exenpti on was sought, it is
difficult to see howthis is adjudged "incorrect," as opposed to
i nconpl ete, infornation.

Mre fundanental ly, inits attenpt to reconcile a denonstrably
erroneous precedent (Satronm) wth nunerous ot her decisions of the Board,
the ngjority decides tolimt the applicability of 43 CF. R 8§ 3833.4(b) to
only those forns which are not "facially conplete.” In other words, as
construed by the ngjority, only omssions are curabl e; mstakes are not
subject to correction. Uhder the ngority's "facially conplete” rule, if a
claimant fails to submt the serial nunber assigned by the | and nanagenent
agency to a plan of operations, as required by 43 CF. R 8§ 3833.1-7(d) (1),
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the clainant nay cure this defect later. If, however, the clai nant
provides the wong seria nunber, his filing is, under the "facially
conpl ete" rule, not subject to correction. 5/

This interpretation is not only clearly nore restrictive than
required, it is directly contrary to the intent of the regul ation
as stated in the preanble to the Fnal Rules. Thus, the Departnent
noted, that "[i]f a snall mner certification filing is submtted by the
August 31, 1993, deadline, and errors are found in the submssion, the
authorized officer wll allowa grace period of 30 days after receipt of
notification." 58 Fed. Reg. 38194 (July 15, 1993) (enphasis supplied).
Notw thstanding this clear statenent of intent, the najority declares that
errors cannot be cured. Inits eagerness to justify one derelict precedent
(Satrom) which would benefit a snall handful of filers, the majority has
crafted a rule which, if fairly followed, wll greatly [imt the efficacy
of the entire curative regulatory provision to the detrinent of vastly
nore clai nants. 6/

Because | strenuously object to the result-oriented approach to
regulatory interpretation as well as the concl usi ons espoused by the
nmgjority, | nust dissent.

Janes L. Burski
Admni strative Judge

5/ The fact that inclusion of the serial nunber of the plan of

operations woul d not generally be seen as "at the heart of the
certification process" is irrelevant under the majority's analysis. It is
clear that the "facially conplete" rule applies independently of this
standard since the najority uses the "facially conplete" rule to justify
rejection of filings where only one year was included and the incl usi on of
the year had al ready been deened not to be at the heart of the
certification process inthe maority' s earlier analysis.

6/ Indeed, while the specific holding inthis case will be beneficial to a
snal | nunber of individuals (those who failed to list either year in the
certification for exenption fromrental fees), the "facially conplete" rule
w |l have a w despread adverse effect on nunerous clai nants since the rule
necessarily limts the present availability of curative relief for failures
to conply wth the infornational subm ssions necessary to obtai n exenptions
fromnai ntenance fees to those situations in which the filers have failed
to provide the information. nly omssions nay be cured. Erors are now
fatal.
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